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in writing and accepted in writing by that
employee.

7. DoD resources may not be used to pro-
vide legal representation for an employee
with respect to a DoD disciplinary action
against the employee for committing or par-
ticipating in a prohibited personnel practice
or for engaging in illegal or improper con-
duct, regardless of whether that participa-
tion or conduct is also the basis for discipli-
nary action proposed by the OSC.

8. After approval of an employee’s request,
under section 4, above, a DoD attorney shall
be assigned (or, in unusual circumstances,
outside counsel retained) as the employee’s
representative in matters pending before the
OSC or MSPB. This approval may be limited
to representing the employee only with re-
spect to some of the pending matters if other
specific matters of concern to the OSC or
MSPB do not satisfy the requirements of his
Directive.

9. An attorney-client relationship shall be
established and continued between the sus-
pected or accused employee and assigned
DoD counsel.

10. In representing a DoD employee under
this part, a DoD attorney designated counsel
for the employee shall act as a vigorous ad-
vocate of the employee’s individual legal in-
terests before the OSC or MSPB; the attor-
ney’s professional responsibility to the De-
partment of Defense and his or her employ-
ing Component will be satisfied by fulfilling
this responsibility to the employee. Legal
representation may be terminated only with
the approval of the General Counsel who au-
thorized representation, and normally only
on the basis of information not available at
the time the attorney was assigned.

11. The attorney-client relationship may be
terminated if the assigned DoD counsel for
the employee determines, with the approval
of the General Counsel who authorizes rep-
resentation, that:

a. The employee was acting outside the
scope of his or her official duties when en-
gaging in the conduct that is the basis for
the OSC investigation or charge.

b. Termination of the professional rep-
resentation is not in violation of the rules of
professional conduct applicable to the as-
signed counsel.

12. The DoD attorney designated counsel
may request relief from the duties of rep-
resentation or counseling without being re-
quired to furnish explanatory information
that might compromise the assurance to the
client of confidentiality.

13. This part authorizes cognizant DoD of-
ficials to approve a represented employee’s
request for travel, per diem, witness appear-
ances, or other departmental support nec-
essary to ensure effective legal representa-
tion of the employee by the designated coun-
sel.
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14. An employee’s participation in OSC in-
vestigations, MSPB hearings, and other re-
lated proceedings shall be considered official
departmental business for time and attend-
ance requirements and similar purposes.

15. The following advice to employees ques-
tioned during the course of an OSC inves-
tigation may be appropriate in response to
the most frequent inquiries:

a. An employee may decline to provide a
‘‘yes” or ‘‘no”’ answer in favor of a more
qualified answer when this is necessary to
ensure accuracy in responding to an OSC
interviewer’s questions.

b. Requests for clarification of both ques-
tions and answers are appropriate to avoid
misinterpretation.

c. Means to ensure verification of an inter-
view by OSC investigators are appropriate,
whether the employee is or is not accom-
panied by a legal representative. Tape re-
corders may only be used for this purpose
when:

(1) The recorder is used in full view.

(2) All attendees are informed.

(3) The OSC interrogator agrees to the tape
recording of the proceeding.

d. Any errors that appear in a written sum-
mary of an interview prepared by the inter-
viewer should be corrected before the em-
ployee signs the statement. The employee is
not required to sign any written summary
that is not completely accurate. An em-
ployee may make a copy of the summary for
his or her own use as a condition of signing.
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§146.1 Purpose.

This part:

(a) Implements section 721 of Pub. L.
100-456.

(b) Establishes policy and procedures
for the return to the United States of,
or other action affecting, DoD mem-
bers and employees serving outside the
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§146.2

United States, and family members ac-
companying them.

(c) Prescribes procedures for treating
such individuals who have been
charged with, or convicted of, a felony
in a court, have been held in contempt
of a court for failure to obey the
court’s order, or have been ordered to
show cause by a court why they should
not be held in contempt for failing to
obey the court’s order.

§146.2 Applicability.

This part applies to the Office of the
Secretary of Defense (OSD), the Mili-
tary Departments, the Joint Chiefs of
Staff (JCS), the Joint Staff, the Uni-
fied and Specified Commands, the In-
spector General of the Department of
Defense (IG, DoD), the Uniformed Serv-
ices University of the Health Sciences
(USUHS), the Defense Agencies, and
the DoD Field Activities (hereafter re-
ferred to collectively as ‘“DoD Compo-
nents”’).

§146.3 Definitions.

Court. Any judicial body in the
United States with jurisdiction to im-
pose criminal sanctions on a DoD mem-
ber, employee, or family member.

DoD Employee. A civilian employed
by a DoD Component, including an in-
dividual paid from nonappropriated
funds, who is a citizen or national of
the United States.

DoD Member. An individual who is a
member of the Armed Forces on active
duty and is under the jurisdiction of
the Secretary of a Military Depart-
ment, regardless whether that indi-
vidual is assigned to duty outside that
Military Department.

Felony. A criminal offense that is
punishable by incarceration for more
than 1 year, regardless of the sentence
that is imposed for commission of that
offense.

United States. The 50 States, the Dis-
trict of Columbia, Puerto Rico, Guam,
the Northern Mariana Islands, Amer-
ican Samoa, and the Virgin Islands.

§146.4 Policy.

It is DoD policy that:

(a) With due regard for mission re-
quirements, the provisions of applica-
ble international agreements, and on-
going DoD investigations and courts-
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martial, the Department of Defense
shall cooperate with courts and State
and local officials in enforcing court
orders relating to DoD members and
employees stationed outside the United
States, as well as their family mem-
bers who accompany them, who have
been charged with, or convicted of, a
felony in a court, have been held in
contempt by a court for failure to obey
the court’s order, or have been ordered
to show cause why they should not be
held in contempt for failing to obey the
court’s order.

(b) This part does not affect the au-
thority of DoD Components to cooper-
ate with courts and State and local of-
ficials in enforcing orders against DoD
members and employees outside the
United States on matters not listed in
paragraph (a) of this section.

(c) This part does not create any
rights or remedies and may not be re-
lied on by any person, organization, or
other entity to allege a denial of such
rights or remedies.

§146.5 Responsibilities.

(a) The General Counsel of the Depart-
ment of Defense (GC, DoD) shall:

(1) Issue Instructions and other guid-
ance, as necessary, to implement this
part.

(2) Review and approve the imple-
menting documents issued by DoD
Components under this part.

(3) Coordinate on requests for excep-
tion to the requirements of this part
under §146.5(b).

(b) The Assistant Secretary of Defense
(Force Management and  Personnel
(ASD(FM&P)), with the concurrence of
the GC, DoD, shall grant exceptions on
a case-by-case basis to the require-
ments of §146.6. In exercising this au-
thority, the ASD(FM&P), on request by
the DoD Component concerned, shall
give due consideration to the pertinent
mission requirements, readiness, dis-
cipline, and ongoing DoD investiga-
tions and courts-martial.

(c) The Heads of DoD Components
shall:

(1) Comply with this part.

(2) Issue Regulations implementing
this part.

3) Report promptly to the
ASD(FM&P) and GC, DoD, any action
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